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W. & S. 304 ; Brown v. Lyon, 17 Ala. from the relative value of the property 

659. In Nightingale v. Harris, 6 R. I. assigned, and the amount of the debts, 

321, such an assignment was held not that no resulting trust could result to 

vitiated by an implied reservation to the the debtor, 

assignor of the surplus, it being shown Wayland.E. Benjamin. 



Supreme Court of Iowa. 
GREEN v. WILDING. 

When the court can pronounce the contract of an infant to be to his prejudice, it 
is void, and when to his benefit, as for necessaries, it is good ; and when the con- 
tract is of an uncertain nature, as to benefit or prejudice, it is voidable only at the 
election of the infant. 

A conveyance of land by an infant for a money consideration, not shown to have 
been inadequate, is voidable at the election of the infant within a reasonable time 
after attaining majority. 

What is a reasonable time within the meaning of the statute, depends upon the 
circumstances of each case. 

Where the only excuse offered for a delay of three or four years in bringing suit 
to avoid the conveyance of a minor was, that plaintiff was informed by others than 
those competent to give legal advice, that she could not maintain a suit till her 
younger brother reached his majority, and she waited three months, after being 
informed that she could disaffirm her contract, before commencing action. Held, 
that the act of disaffirmance was not within a reasonable time. 

Appeal from Pottawattamie District Court. 

This was an action in equity to compel the defendant to reconvey 
to the plaintiff the undivided one-third of certain eighty acres of 
land. The court dismissed the plaintiff's petition. The plaintiff 
appealed. The facts are stated in the opinion. 

Ament $ Sims, for appellant. 

Wright $ Baldwin, for appellee. 

The opinion of the court was delivered by 

Day, J. — In 1869, one C. H. Barton died seised of the land in 
question, leaving his widow, Rebecca Barton, and his children, 
Charles B. Barton and the plaintiff, his sole legal heirs. On the 
19th of February 1872, Rebecca, Ida and Charles Barton, for 
the consideration of $800, conveyed the land in controversy to 
the defendant. At the time of this conveyance the plaintiff was 
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thirteen or fourteen years of age, and Charles Barton was younger. 
No order of court was obtained appointing a guardian of the 
minors, or directing the sale of the real estate in question. The 
purchase was made by the defendant at the urgent solicitation of 
Rebecca Barton, and upon her representation that she could not 
otherwise maintain, educate and clothe her children. It does not 
appear but that the price paid was the full value of the land at the 
time of the purchase. The purchase-price was paid to Rebecca 
Barton. The plaintiff lived with her mother until her marriage, 
in September 1877. The plaintiff was born in March 1858 or 
1859. This action was commenced on the 14th of November 
1880, when the plaintiff was either twenty-one years and eight 
months, or twenty-two years and eight months of age. She 
assigns as the reason why she did not commence the action sooner, 
that she was advised by her neighbors and her mother that she 
could not bring the action until her brother, who is still a minor, 
became of age. It does not appear that she applied for or received 
legal advice upon the subject. She commenced the action about 
three months after she was advised by one McCoid that she could 
do so. 

1. It is insisted that the plaintiff's deed was without considera- 
tion, and is, therefore, void. The consideration was paid to the 
plaintiff's mother, and it is not shown to have been inadequate. 
The plaintiff resided with her mother until her marriage, and it 
does not appear but that she received the full benefit of the con- 
sideration in her support and education. The rule respecting the 
contract of an infant is as follows : " That when the court can pro- 
nounce the contract to be to the infant's prejudice, it is void, and 
when to his benefit, as for necessaries, it is good ; and when the 
contract is of an uncertain nature, as to benefit or prejudice, it is 
voidable only at the election of the infant:" Keane v. Boycott, 2 
H. Bl. 511; 2 Kent. Com. 193; Wheaton v. East, 5 Yerg. 41. 
The case of Swafford v. Ferguson, 31 Am. Rep. 639, s. c. 3 
Lea 292, cited and relied upon by appellant, is one in which there 
was no consideration whatever for the conveyance of the infant. 
The conveyance in this case, in our opinion, was not void, but 
voidable at the election of the plaintiff within a reasonable time 
after attaining majority. See Code, sect. 2238. 

2. The only act of disaffirmance which the plaintiff did in the 
case was the commencement of this suit, which was either four 
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years and eight months or three years and eight months, after she 
attained her majority. In Wright v. Germain, 21 Iowa 585, it 
was held that an act of disaffirmance about two years after the plain- 
tiff attained majority was too late, although during the last year 
of that time he had been in the military service of the United 
States. In Jones v. Jones, 46 Iowa 466, it was held that an act 
of disaffirmance about six months after attaining majority, was 
not, under the circumstances, within a reasonable time. What is 
a reasonable time within the meaning of the statute, depends upon 
the circumstances of each case : Jenkins v. Jenkins, 12 Iowa 195. 
In this case the only excuse offered for the great delay is that 
the plaintiff was informed by her mother and neighbors that she 
could not disaffirm the contract until her brother became of age. 
She, however, did not take legal advice, and she waited at least 
three months after she was informed that she could disaffirm the 
contract before she commenced the action. 

In our opinion the plaintiff's act of disaffirmance was not within 
a reasonable time. The judgment is affirmed. 



There has been comparatively little 
legislation in this country respecting the 
disability of infants to enter into con- 
tracts, and there is great confusion and 
conflict among the authorities upon the 
subject. Section 2238 of the Code of 
Iowa, referred to by the court in the 
principal case, is as follows : " A minor 
is bound, not only by contracts for ne- 
cessaries, but also by his other contracts, 
unless he disaffirms them within a rea- 
sonable time after he attains his majority, 
and restores to the other party all money 
or property received by him by virtue 
of the contract and remaining within 
his control at any time after attaining 
his majority." 

In England, on the other hand, by 
the statute of 37 and 38 Vict. c. 62, all 
contracts thenceforth entered into by 
infants, and which, but for the statute, 
would have been held voidable, are made 
absolutely void and incapable of ratifi- 
cation upon arriving at majority. In 
some of the United States, also, con- 
tracts entered into by infants cannot be 
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enforced unless there has been a written 
ratification after attaining majority. See 
Thurlom v. Gilmore, 40 Me. 378 ; stat. 
of Maine 1845, c. 166 ; Stern v. Fer- 
man, 4 Met. (Ky.) 309 ; Booney v. 
Reardin, 6 Bush 34, 40, holding that 
the statute does not apply to contracts 
for necessaries. 

The purpose of the above quoted sec- 
tion of the Iowa statute is to fix the 
limit of the duration, and not to pre- 
scribe the time of the commencement of 
the period within which a minor may dis- 
affirm his contract. It is accordingly 
held that before the lapse of a reason- 
able time after majority, the contract of 
a minor may be disaffirmed by him, 
whether the disaffirmance takes place 
before or after majority : Childs v. Dob- 
bins, 55 Iowa 205. 

At the common law the rules as to when 
an infant may disaffirm his contracts, ap- 
pears to be that " all executory contracts, 
which are voidable on the ground of in- 
fancy, may be avoided during infancy by 
the infant as well as afterwards ; as when 
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a minor promises to pay, &c. So, too, 
all contracts respecting property which 
are executed by delivery of some article, 
on payment of money, may be rescinded 
by the minor both before and after the 
time of his coming of age. But the 
conveyance of real property by feoffment 
on delivery of the deed which comes in 
lieu of payment, or by any other con- 
veyance of such property, in fee, for life 
or years, cannot be avoided before the 
infant attains to full age." See, gene- 
rally, Beeves Pom. Bel., *254 ; Tyler 
on Inf. and Cov., ch. iv. p. 69, \ 30 ; 
Stafford v. Roof, 9 Cow. 626 ; Ewell's 
Lead. Cas. 92, 96 ; Riley v. Mallory, 
33 Conn. 207 ; Chapm v. Shafer, 49 N. 
Y. 407 ; Cogley v. Cushman, 16 Minn. 
401 ; Zouch v. Parsons, 3 Burr. 1794; 
Ewell's Lead. Cas. 3. See, however, 
Dunton v. Brown, 31 Mich. 182 ; Bortdy 
v. McKenney, 23 Me. 525. 

As to how soon after attaining ma- 
jority the infant must exercise his privi- 
lege of disaffirming his voidable deeds 
of land, &c, the authorities are not 
agreed. One class of cases hold that he 
must avoid his deed, if at all, within a 
reasonable time after attaining majority, 
which is the same rule as is established 
by the above quoted statute in Iowa as 
to all contracts of infants. See Hart- 
man v. Kendall, 4 Ind. 403 ; Kline v. 
Beebe, 6 Conn. 506 ; Bigelow v. Kinney, 
3 Vt. 359 ; Richardson v. Boright, 9 Id. 
368 ; Scott v. Buchanan, 1 1 Humph. 
476 ; Hastings v. Dollarhide, 24 Cal. 
216 ; Wallace v. Lewis, 4 Harr. 80 ; 
Harris v. Cannon, 6 .Ga. 388. The same 
rule has also been applied in some cases 
to other transactions. See Bish. on Cont., 
\ 276 ; Chap in v. Shafer, 49 N. Y. 412, 
a chattel mortgage ; Robinson v. Weeks, 
56 Me. 106, an action to recover back 
money paid for stock : Little v. Duncan, 
9 Rich. Law 59 ; Summers v. Wilson, 2 
Cald. 469. The English cases, also, 
seem to lay down the rule that the in- 
fant is bound expressly to repudiate his 
contracts within a reasonable time after 



arriving at majority, and that if he 
neglect so to do his silence will amount 
to an affirmance: Dublin, etc., Railway 
Co. v. Black, 16 Eng. L. & Eq. 556 
and note ; 22 L. J. (N. S.) Ex. 94 ; 
8 Exch. 181 ; Holmes v. Blogg, 8 
Taunt. 35 ; s. o. 1 Moore 466 ; North 
Western Railway v. McMichael, 5 Ex. 
114; Leeds, etc., Railway v. Fearnley, 
4 Ex. 26 ; Cork, etc., Railway Co. v. 
Cazenove, 10 Q. B. 935. The more 
reasonable opinion, and that supported 
by the weight of authority, seems to be 
that in the case of deeds of land exe- 
cuted by infants, mere acquiescence short 
of the period of limitation, and not ac- 
companied by circumstances rendering 
it inequitable to adopt the rule in ques- 
tion, and manifesting a clear intention 
to be bound by the conveyance, will not 
operate as an affirmance of such deed : 
Wharf, on Cont., \ 60 ; Prout v. Wiley, 
28 Mich. 167 ; Drake v. Ramsey, 5 
Ohio 251 ; Cresinger v. Welch, 15 Id. 
193 ; Irvine v. Irvine, 9 Wall. 627 ; 
Voorhies v. Voorhies, 24 Barb. 153 ; 
Gillespie v. Bailey, 12 W. Va. 70 ; 
Huth v. Dock Co., 56 Mo. 206 ; Urban 
v. Grimes, 2 Grant's Cas. 96 ; Tucker 
v. Moreland, 1 Pet. 76 ; Boody v. Mc- 
Kenney, 23 Me. 523 ; Jackson v. Car- 
penter, 1 1 Johns. 539 ; Peterson v. Laik, 
24 Mo. 544 ; Baker v. Kennett, 54 Id. 
90. And with respect to other voidable 
contracts, also, it seems that some act is 
necessary on the infant's part tending to 
show an intention to ratify, or he will 
not be bound, and that a mere neglect to 
disaffirm within a reasonable time is 
not, without more, a ratification. See 
note to Dublin, etc., Railway Co. v. 
Black, 16 Eng. L. & Eq. 556-558 ; 
Ewell's Lead. Cas. 173 ; 1 Whart. on 
Cont., I 60. 

The first branch of the principal case 
approving the rule laid down in Keane 
v. Boycott that "where the court can 
pronounce the contract to be to the in- 
fant's prejudice, it is void, and when 
to his benefit, as for necessaries, it is 
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good," &c, does not seem to the writer note to Fetrow v. Wiseman, Ewell's 

to be supported by the weight of au- Lead. Cases 30-34, where the authori- 

thority ; but, inasmuch as a discussion ties will be found collected and dis- 

of the question at this time would con- cussed. 

sume too much space, the subject is dis- Marshall D. Ewell. 

missed with a simple reference to the 



Circuit Court of the United States, District of Rhode Island. 
TDRNER v. MERIDAN FIRE INS. CO. 

An insurance policy, containing a provision that it shall be void in case the 
insured shall make other insurance without the consent,of the company, is avoided 
by a subsequent insurance without consent, even though the second policy is itself 
avoided by a similar provision. 

T. insured his property, the policy containing a provision that it should be void 
in case the insured should make other insurance without the written consent of the 
company ; subsequently T. insured in another company, taking a policy with a sim- 
ilar provision. Neither company had notice of the insurance by the other. The 
property was destroyed by fire. The company which issued the second policy denied 
all liability, but paid $200 in settlement. Suit was then brought on the first policy. 
Meld, that plaintiff could not recover. 

This was a motion for a new trial. The facts were as follows. 

On July 9th 1879, the defendant issued a policy of insurance 
to the plaintiff, running for five years. Afterwards, on November 
15th 1880, the plaintiff took out another policy for five years, cover- 
ing the same property, in the Springfield Fire and Marine Insur- 
ance Company. The property was destroyed by fire March 8th 
1881. 

Both policies contained a provision that they should be void in 
case the insured "shall have or shall hereafter make any other in- 
surance on the property" without the written consent of the com- 
pany. No notice was given of other insurance to either company, 
nor was the fact discovered until after the fire. 

The Springfield company, on learning that the plaintiff had 
another policy in the defendant company, declined to pay the loss. 
Afterwards, in October 1881, the Springfield policy was surrendered 
and cancelled on payment of $200 to the plaintiff. The company, 
however, always denied any legal liability. 

The defendant also refused payment of its policy, on the ground 
of subsequent insurance in the Springfield company, and false 



